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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Chapter 11
Tn re:

' - Casc No. 08-10095
KIMBALL HILL, INC., ef af.,! (fointly Administered)

Debilors, Hon. Susan Picrson Sonderby

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER CONFIRMING
JOINT PLAN OF KIMBALL HILL, INC. AND 1'I'S DEBTOR SUBSIDIARIES
__PURSUANT TO CHAPTER 11 OF THE UNITED STATHES BANKRUPTCY COBE

"The above-captioned debtors (collectively, the “Debtors™) having:

» on April 23, 2008 (the “Petition Date™), commenced these chapler 1] cases
(collectively, the “Chapter 11 Cases™) by Nhling volunlary petitions for relicl under
chapter 11 of tide T of the United States Code (the “Bankroptey Code™);

s continued to opcrate their businesses and manage Lheir propertics as debtors in
possession pursuant to scetions 1107(a) and 1108 of the Bankruptey Code;

e hled, on December 2, 2008, the Join Plan of Kinbatl Hill. ine. and its Debtor
Subsidiarics Pursuant 1o Chapter 11 of the United States Bankruptey Code

I The Debtors in these cases inelude: Kimball FITL Tnes; 18th and Peoria, LLC: K11 Financial Holdimg
Company; KII Ingham Pack South, L.1C; KIIH Texas Trading Company L.P.; Kimball I}l Far East
Detroit, LLC; Kimball Tl Tlomes Austin, L.P.; Kimball 11} omes California. Ince.; Kimball Hill
Homes Dallas, L.P.. Kimball Ilill Homes Florida, Inc.; Kimball 11ill [fomes Llouston, L.P; Kimball
Hill Homes Nlinois, LLC; Kimball 11l Homes Nevada, Inc.: Kimball Hill Homes Ghio, Inc.;
Kimball Hilt Homes Oregon, Inc.; Kimball Hill Homes Realty Florida, Ine.; Kimball Hill Homes San
Antonio, L.I; Kimball Il llomes Texas Investments, L.L.C. Kimball Eull Homes Texas
Opcrations, L.L.C.; Kimball Hill Homes Texas, Ine.; Kimball Hill Homes Wasbington, Ine.; Kimball
Hill Homes Wisconsin, Inc.; Kimball Hill Stweway, Ine.; Kimball Hill Texas Tyvesiment Company,
L L.C.; Kimball Bill Urban Centers Chicago Ong, L.L.C,; Kimball Hill Urban Centers Chicago Two,
LG Kimball Hill Urban Centers Special Purposes, 1LLC; Kimball Hill Urban Centers, 1.1.C.;
National Credit and Guaranty Corporation; and The Hamilton Plage Purinership.

[£H

Unless otherwise noted, capitalized terms used but not defined herein shall have the meanings
ascribed to them in Articke LA of the Plan. The rules of interpretation set forth in Article LB of the
Plan shall apply to this order (the “Confirmation Order™).
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[Docket No. 8147 and the Disclosure Statement for the Debtors ™ Joint Plan Pursuant
to Chapter 1} of the United States Bankruptcy Code [Docket No. 8157, which plan
and related documents were subsequently amended muldtiple times;

filed, on December 2, 2008, the Motion of the Debtors for an Order Approving
Diselosure  Statement  and  Reluted  Relief’ |Docket  No.  813]  (the
“*Digeclosure Statement Motion™),

filed, on January 21, 2009, the amnended Disclosure Statement for the Deblors” Joint
DPlan Pursuant to Chapter 11 of the United States Bunkrupitcy Code [Docket. No. 926
(ux amcnded, the “Disclosure Stalemen(™) with the amended Joint Plan of Kimball
Hill, Ine. and its Debtor Subsidiaries Pursuant to Chapter 11 of the United States
Bankruptey Code [Docket No. 899 (as amended, the “Plan™) attached thercto, as
evidenced by the Affidavit of Service of Kenneth C. Chow Regarding the Disclosure
Statement for the Pebtors' Joint Plan of Kimball Hill, Inc. and its Debtor
Subysidiaries Pursuant (o Chapter 11 of the United States Bankrupicy Code
[Nocket No. 929]: '

obtatned approval of the Disclosure Statement by that certain Order Approving the
Debtors’  Disclosuve  Statement  and  Granting  Related  Relief,  dated
January 21, 2009 [Docket No. 9257 (the “Solicilation Procedures Order™), which
Solicitation Procedures Order  also  approved, among  other  things,  solicitation
procedures (the “Solicitation Procedures™) and certaip solicitation matenals includimg
notices, Ballots and Master Ballots {collectively, the “Solicitation Packape™) for
soliciting votes with respect to the Plan;

distributed, on or before January 30, 2000, Solicitation Packages fo the parties entitled
to reecive Solicitation Packages pursuant to the Solicilation Procedurcs Order, and
such distribution appcarng to be consistent with the Bankrupicy Code, the
Bankruptey Rules, aad the Solicitation Procedures Order, as evidenced by the
Affidavit of Service of Romelia A. Edwards Regarding Solicitation Packages Served
on January 36, 2009, filcd on February 10, 2009 |Dockct No. 981 (the
“KCC Affidavit™) and the Affidavit of Service of Jane Sullivan on Rehalf of Financial
Balloting Group Regarding Solicitation Packages Served on Jamwary 29, 2009, filed
on February 10, 2009 | Docket No. 982 (the “TBG Affidavit™);

distributed, on or before January 30, 2009, certain other solicitation-related matetials
to parties on the Master Service List and the 2002 List, as defined in the Amended
Order Establishing  Certain  Notice, Case Management, and Administrative
Procedures filed on May 13, 2008 [Docket No. 174] (the “Casc Management Order™)
inn accordance with the Solicitation Procedures, as evidenced by the KCC Allidavit;

published, on or bhefore Fehruary 12, 2009, notice of the Confirmation Heaning
(the “Confirmatiom Hearing Notice™) in the national oditions of USA foday, The Wall
Street Journal, and The Chicago 1ribune as cvidenced by the Affidavit of Publication
of Andvinette Chase in the USA Today [Docket No. 1065], filed on March 3, 2009, the
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Affidavit  of Publication of Frin Ostenson in The Wall Sireet Journal
[Docket No. 1064], filed on March 3, 2009, and the Affidavit of Publication of Linda
Lundberg in the Chicago Tribune |Docket No. 1066], filed on March 3, 2009,
(collectively, the “Publication Aflidavils™);

e filed. oo February 15, 2009, the Plan Supplement to the Debtors’ Joint Plan of
Kimball Hill, Tnc, and its Debtor Subsidiaries [Dockel No. 996] (as amcended, the
“Plan Supplement™);?

e filed, on February 26, 2009 and March 4, 2009, corlain amendments to the
Plan Supplement [Docket Nos. 1021-1028} and |Docket Nos. 1080 and 1082},
respectively,

e filed, on Murch 4, 2009, the Affidavit of Romelia A. Edwards with Respect w the
Tabulation of Vetes on the Joint Plan of Kimball [, Ine. and its Debtor
Subsidiarics DPursuant to Chapter 11 of the United States Bankruptey Code
[Docket No. 1074), detatling the Plan voling results with respeet o all classes of
claims other than Class C-3 Claims (as amended, the “KCC Voting Report™) and the
Affidavit of Jane Sullivan with Respect to the Tabulation of Votes on the Joint Plar of
Kimball 11ill, Inc. and ity Debitor Subsidiaries Pursuant to Chapter 11 of the United
States Bankruptey Code |Docket No, 1073], detailing the Plan voting results with
respect to Class C-3 Claims (the "FBG Voting Report,” and together with the KCC
Voling Report, collectively, the “Voling Reports™),

s filed, on March 4, 2009, the Joint Plan of Kimball Hill, Inc. and its Debtor
- Subsidiaries Pursuant to Chapter 11 of the United Siates Bankrupicv Code with
Technical Modifications [Docket No, 1076];

o filed, on March 4, 2000, the lDebtors’ Memorandum of Law in Support of
Confirmation of the Joint Plan of Kimball Hill, Inc. and its Debtor Subsidiaries
Pursuant to Chapter 11 of the United States Bankruptey Code |Docket No, 1078]
(the “Plan Confirmation B3nef™), together with the Declaration af Andrew 1. J, Hede
in Support of Confirmation of Joint Plan of Kimball Hill, fac. and lis Debtor

3 The Solicitation Procedures Order established February 13, 2009, as the deadling 1o (ile the Teblors?
Plan Supplement (Lc., twenty-four (24) days before the Conbionation Hearing).  On February 13,
2009 the Debtors attempled 1o clectromeally file the Plan Supplement via the Court’s CM/TFCT
document filing systern, bul the CM/RCT system shut down for mainienance prior to the end of the
business day. Accordingly, on Febroary 13, 2009, 1be Debtors posied the Plan Supplement on the
case website, served # on the Master Serviee List aod 2002 List, and commenged service of all ather
notices, all as if the Plan Supplement had been formally filed with the Court on February 13, 2009,
The Debrors filed the Plan Supplement via the CM/ECFE system on ‘mnday Febroary 15, 2004, as
soon as (e system was available for use,
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Subsidiaries  Under  Chapter 11 of the United States Bankruptcy Code
| Docket No. 10797 (the "Hede Declaration™); and

« liled, on March 6, 2009, the Supplemenial Affiduvit of Romelia A. Ldwards with
Respect to the Tabulation of Vetes on the Joint Plan of Kimball Hill, Ine. and its
Debtor Subsidiarics Pursuant to Chapter 11 of the United Stales Bankruptey Code
[ Docket No. 10911,

This Court having;

entered the Solicitation Procedures Order on January 21, 2009 [Daocket No. 925];
* sl March 9, 2009 at 2:00 pan. prevaihing Central Thne, as the date and time for the
commencement ol the Confirmation Hearing pursvant to Bankruptey Rules 3007 and

3018 and sections 1126, 1128, and 1129 of the Bankruptey Code;

¢ reviewod the Plan, Disclosure Statemoent, the Plan Supplement, the Plan Confirmation
Brief, the llede Declaration, and the Voting Reports regarding Conlirmalion,
including all objectiony, statements, and reservation ol rights;

» heard the statements, arguments, and objections made by counsel with respect to
Confirmation;

o considered all oral representations, testimony, documents, {flings, and other evidence
regarding Confirmation;

o overruled any and all objections {o the Plan and Confimnation thercof and all
statements and reservations of rights not consensually resolved or withdrawn unless
olherwise indicated; and

» taken jdicial notice of the papers and pleadings filed in the Chapter 11 Cases.

NOW, THLERLEFORE, it appearing to the Coutt that notice of the Confirmation Llearing,

and the opportunity for any party in interest 0 objeet to Conlimmation have been adequate and
appropnale ax (o all Entities aflected or 1o be allecled by (he Plan and the transactions

contemplated thereby, and the legal and factoal bases set forth 1n {he documents filed 1n support

of Confirmation and preseated at the Confirmation Hearing establish just cause for the relief
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granted herein; and after duc deliberation thereon and good cause appeating therefore, the Court
hereby makes and 1ssues the following [indings of (acl, conclusions of law, and orders:*

FINDINGS OF FACT AND CONCLUSIONS OF [LAW

'I.‘IH_'I COURT HEREBY FINDS AND DETERMINES THAT:
I. Jurisdiction and Venue

A, Venue is proper in this Distriet pursuant 10 28 [.8.C. §§ 1408 and 1409, 'Thisis a
corc procecding pursuant to 28 UK.C. § [57(b)2). The Court has subject matler jurisdiction

over this maller pursuant to 28 US.C. § 1334 and bas oxclusive jurisdiction to determine

whether the Plan complies with the applicable provisions of the Bankruptey Code and should be

confirmed.
I, Commencement and Joint Administration of the Chapter 11 Cases
. Om the Petition DJate, the Deblors commenced the Chapler |1 Cases by filing

voluntary petittons for relief under chapter 11 of the Bankruptey Code. By pnior order of the
Court, the Chapter 11 Cases have been consolidated for procedural purpeses only and are heing
Juinlly admimstered pursuant to Bankrupley Rule 1015 [Dockel No. 47]. The Debtors have
operated their businesses and managed their propertics as deblurs 1 possession pursuant to

sections 1107(a) and 1108 of the Bankrupley Code. No trustee or examiner hag been appointed

+ The lindings of facl and the conclusions of law sct forth hercin shall constitute the Cowrt”™s findings
of fact and conclusions of law pursuant to Bankrapicy Rule 70052, made applicable to this proceeding
pursuant to Bankmaptey Rule 90141, To the extent that any of the following findings of fact constitute
conclusians of law, they ure adopted as such. To the extent any of the following conclusions of law
eonstiluie fmdings of Tacl, (hey are adopted as such.




e "
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in the Chapter 11 Cases. "The Debtors were and are qualified 1o be deblors under seetion 109 of
the Bankruptey Code.
111.  Modifications to the Plan

C. Any modifications to the Plan desertbed or set forth hersin constitule technical
chanpes or changes with respect to particular Claims by agreement with Holders ol such Claims,
and do not matenially or adversely affeet or change the treatment of any Claims or Interests.
Pursuant fo Bankruptcy Rulc 3019, these muodifications do not require additional disclosure
under seciion 1125 of the Bankruptey Code or the resolicitation of votes Lliid(!l‘ scction 1120 of
the Bankrapicy Code, nor do they reguire that the Holders of Claims or Interests be atforded an
opportunity to change previously cast acceptances or rejections ol the Plan.
IV. Judicial Nolice

1, ‘tThe Court takes judicial notice of (and deems admitted into ovidence for
Confirmation of the 1"lan) the docket of the Chapter 11 Cases, meluding all pleadings and other
documents on file, all orders entered, and all evidence and arguments made, prollered, or
adduced at the hearings held before the applicable Court during the pendency of ihe
Chapter |1 Cases. Any resolutions ol objections (o Confirmation cxplained on the record at the
Conlirmation Heanng are hereby incorporated by relerence.  All unrcsolved objections,
statements, and resenﬁ!tiOhS of rights are overruled on the merits.
Y. Solicitation Procedures Order

L. On January 21, 2009, the Court entered the Solicitation Procedures Order, which,
among, other things: (i) upproved the Disclosure Statement as containing adequate information
within the meuning ol section 1125 of the Bankruptey Code; (b) fixed January 13, 2009 as the

Record Date; (c) lixed February 27, 2009 at 5:00 pm. prevailing Pacific Time as the

6
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Voling Deadline; (d) fixed February 27, 2009 at 5:00 pan. prevailing Central Time as the
Plan Objection Deadling; {e) [ixed March 9, 2009 at 2:00 p.m. prevailing Central ‘I'ime as the
datc and time for the commencement of the Conlirmation Hearing; and (f) approved the
Sohicilation Procedures and the Solicilation Packuge.

VI,  ‘Fransmittal and Mailing of Materials; Notice

F. Ax evidenced by the KCC Al‘ﬁdavit. and the FRG Aflidavit, due, adequate, and
sufficient notice of the Disclosure Statement, the Plan, and the Confinmation Hearing, together
with all deadlines for voting on ot objecting to the Plan, was provided to: (a) all known Llolders
of Claims and Interests and (b) Latities that properly requested notice (and did not withdraw such
request) in accordance with Bankruptey Rule 2002, Such notice was in compliance with (he
solicitation Procedures Order and Bankruptey Rules 2002(b), 3017, and 3020(b). and no other or
torther notice is or shall be necessary or required.  Additionally, notice to all parties subject to
retained Causes o Action and all counlerpartics W Exceutory Contracts and Uncapired Loases
was provided in compliance with the Solicilation Procedures QOrder.

{1, The Debtors published the Confirmation Hearing Notice in the (/iS4 Today, the
Nationéxl Ldition of The Wall Street Journal, and The Chicago Tribune, in complianee with the
Solicitation Procedures and Bankruptey Rule 2002(1), as cvidenced by the Publication Affidavits.
VIL.  Adequacy of Solicitation

H. Votes for acceptance or rejection of the Plan were solicited in good faith and in
compliance with sections 1125 and 1126 of the Bankruptey Code, Bankruptey Rules 3017 and
3018, the Disclosure Statement, the Solicitation Procedures Order, all other applicable provisions
of the Bankruptcy Code, and all other applicable rules, laws, and rogulations.  Specifically, the

Solicitation Package upproved by the Court in the Solicitation Mrocedures Order (including the
0 Hpp y 4
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Disclosure Staternent, the Plan, the appropriate Ballots, the Master Ballots, and the related
notices) were transmitted to and served on all Holders of Claims in Classes that were entilled to
vole on the Plan und relevant portions of the Soheitation Package were transmitied to and served
on other parties in interest in the Chapter 11 Cases. ‘I'ransmittal and service was adequate and
sufficient, and no lurther notice is necessary or required or shall be required.  Additionally,
tHolders of Claims and interests and other potential partics in interest that were not entitled to
vote on the Plan were provided with non-voting materials approved by the Court (including the
Confirmation [learing Notice) in accordanee with the Solicitation Procedures Order. Pursuant to
the Solicitation Procedures Order, the Deblors were excused from mailing a Solicitation Package
to those Entitics to whom the Delrtors attempted to mail a nolice of connmencement or a notice ol
the Claims Bar Date if cither of such notices was returncd and marked *ondeliverable™ by the
United Staics Postal Service or other mail carrfer unless such Fntity informed the Deblors in
writing of their IiCW address.  All procedures used 1o distribute the Solicilation Package 10
Holders of Claims were fuir and condueted in accordance with the Bankruptey Code, the
Bankruptey Rules, and the Local Rules.
VII. Plan Supplement

L On February 15, 2009, the Debtors filed the Plan Supplement and served notice of
such filing on the Master List. the 2002 List, cach of the counterpariies to the Debtors” Executory
Contracls and Unexpired Leascs, and all partics to retained Causcs of Action. 'On Iebruary 26,
2009 and March 4, 2009 the Debtors filed certain amendments to the Plan Supplement. The
Plan Supplement complies with the terms of the Plan, andl the filing and notice of such
documents was conducted in accordince with (he Bunkrupley Code, the Bankruptey Rules, and

the Solicitation Procedures Order, and no other or further notice is or shall be required. The
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Deblors  are  authorized to modify the Plan Supplement following entry of  thig
Confirmation Order in accordance with the terms of the Plan and to the cxtent consistent with the
Bankrupiey Codc.
IX, | Yoting Report

J On March 4, 2009, the Deblors™ Voling and Solicitation Agent filed the
KCC Veting Report with the Court. On the same day, the Debtors’ Securities Voling Agent filed
the FBG Voting Report with the Court. Al procedures used to tabulatc the Ballots and
Master Ballots were fair and conducted in aceordance with the Solicitation Procedures Order, the
Solicitation Procedures, the Bankruptey Code, the Bankruptey Rules, and the Iocal Rules.

K. As sel forth 1 the Plan anﬁ Disclosure Statement, only [lolders of Claims in
Class A-1, Class C-1, Class C-2, and Class C-3 are eligible to vote on the Plan pursuant (o the
Solicitation Procedures. Holders of Claims in Class A-2, Class A-3, and Class I3 are Unimpaired
and, thus, conclusively deemed to accept the Plan (the “Unimpaired Accepting Classes™).
Holders of Claims mm Class ) and Holders ulf Iinterests an Class I oarc Impaired, but are not
entitled to receive a ciistribution under the Plan. Therefore, Holders ol Claims o Class D and
llolders of Intercsts in Class I are presumed to reject the Plan pursuant to  the
Solicitation Procedures  and  arc  not  cotitted  to  vote  on the Plan  (the
“Impaired Rejecting Classes™).  As evidenced by the Voting Reports, creditors in cach of the
Classes chigible (o vole on the Plan voted to aceept the Plan (cotlectively, the “Impairod

Accepting (lasses™);
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CClsE | 0 ClaiiiInteeest Statng | Vorng Right | % of Cedditoré Aceepting | % of Claint Arivount Aviepiing .
Senior Credil R

Al enior Crodi Impzired | Entitled to Vote 100.00% F0.00%
Aprevtnent Claitos -

-1 Senior Tpaiced | Entitled to Vote 90.00% 9.99%
Lngepured Claims i

. Cloneral . -~ . : N a

HC. 2_ ' Unsecured C;li!i"‘li__ h'np\‘m*a.:l_‘ Iinditbed by Voie 94,44, . 07. 7%
[ nsevuraed Senior .

C3 | e Benior ] saived | Bntitled to Vote 98.89% 99.90%

Subordinated Note Claims i

I.. Based on the foregoing, al least one Impatred Class of Claims (excluding the

acceptance by any insiders ol any of the Debtors) has voted to accept the Plan in accordance with
the requirements of scetions 1124 and 1126 of the Bankruptey Codc.
X Bankrupicy Rule 3016

M. The Plan is daled and identifies the Lntitics submitting and filing i, thereby
satislying  Bankruptey Rule 3016(a). The GOlmg ol the Disclosore Statement  satisfies
Bankruptey Rule 3016(b).
XIL  Burden of Proof

N. The Debiors, as proponents of the Plan, (a) have mct their burden of proving the
requisite efements of section 1129¢a) and [129(b) of the Bankruplcy Code by the applicable
evidentiary standard for Confirmation and (b) have proven the elements of section 1129(a) and
‘l 129(b} of the Banknuptcy Code by clear and convineing evidence,
XIL.  Compliance with the Requirements of Section 1129 of the Bankruptey Code

Q. The Plun comphies with all applicable provisions ol scction 1129 of the

Bankrupicy Code as follows;

10
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(2)  Section 112%a)(1) — Compliance of the Plan with Applicable Provisions of
the Bankrupicy Code

P. The Plan complics with all applicable provisions ol the Bankruptey Code as
réquircd by scetion 1129(a)(1) ol the Bankruptey Code, including sections 1122 and 1123 ol the
Bankruptey Code.

(i) Section 1122 and 1123(a)(1) — Proper Classification

Q.  The classification of Claims and Interests under the Plan is proper under the
Bankruptey Code.  Pursuant 1o sections 1122¢a) and  [123(a)(1) of thc Bankmuptcy Code,
Article 111 of the Plan provides for the separate classification of Claims and Interests into nine (9)
Classces, based on differences in (he legal nature or priority of such Claims and [nterests.® Valid
business, Factual, and legal reasons exisl for the separate classification of the various Classes of
Claims and Interests created under the Plan,  Vurther, the classifications were not done for any
improper purpose and the creation of such Classes does not discriminate unfairly belween or
among Holders of Clams or Interests.

R n accordance wif.h section 1122(a) of the Bankruptey Code, cach Class of Claims
and Interests contains only Claims or Interests that are substantially stmlar Lo the other Claims or
Interests within that Class,  Accordingly, the requirements of sections 1122¢a), 1122(b), and

1123(a)(1) of the Bankruptey Codc are satisfied,

5 Article TE of the Plan discusses the treatment of Administrative Claims, DIP Facility Claims, and
Prionty Tux Clanns. Seetion 1123(a){(1) of the Bankruptey Code excepts such claims from the
classilication reguircment.

11
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(ii) Section 1123{a){2) — Speciﬁcgﬁon of Unimpaired Classes
S. Atticle LI of the Plan specifies that Claims in Class A-2, Class A-3, and Class 3
are  Unmimpaired under the Plan. Additionally, Article 1l of the Plan specifies thal
Allowed Administrative Claims, DIP Credit Agreement Claims, and  Priority Tax Claims  arc
Unimpaired, however, these Claims are not classified under the Plan {collcctively, the
“Unclassilicd Claims”) pursuant to section 1123(a){1) of the Bankruptey Code. Accordingly, the
requirements of section 1123(a)?) of the Bankruptey Code arg sal.isﬁcd.
{(iiiy  Seetion 1123(a)(3) — Specification of Treatmeat of lmpaired Classes
T. Article T of the Plan speeilies the freatmient of cach lmpaired Class under the
Plan, i.nciuding Class A-1, Class C-1, Class -2, Class -3, Class D, and Class . Accordingly,
the requirctnents of section 23(a)(3) of the Bankruptey Code arc satisfied,
{iv)  Section 1123{a}(4) — No Discrimination
1. In accordance with section 1123(a)(4) ol the Baokruptey Code, Article [ of the
Plan provides for the same tecatment of each Claim or Interest in a particalar Class, as the casc
“may be, unless the Holder ol a particular Claim or Intercst has agreed to a less favoruble
freatment with respect to such Clam or Inlerest.  Accordingly, the requircments of
section 1123004 ol the Bun-krupu:y Code are satis(icd.
(v} Section 1123(a)(5) — Adequate Means for Plan Implementation
Y. Pursuant to scction 1123{a)5) of the Bankruptey Code, Article TV the Plan and
various other provisions of the Plan specifically provide, in suflicient detail, adcquate, and proper
means lor the implementation of the Plan, including: (a) the sale of the Debtors™ assets; (b) the
cslablishment of the Post-Consumnmation Trust; (¢) the translor of cortain asscts including the

Post-Consummation Trust Assels to the Post-Consummaiion Trust; (d) the [unding of the
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expenses of the Post-Consummation Trust; (e} the appointment of the Plan Administrator; (f) the
cstablishment of the Liguidation Trust; (g) the prosccution of Liquidation ‘T'rust Claims; (h) the
transfer of certain assets ingluding the Tiguidation Trust Assets lo the Liguidation Trost; (i) the
funding of expenses of the Liquidation Trust; (j) the allocation of cxpcnscsr between the
Liquidation ‘lrust and the Post-Consummation  Trust; (k) the  appointment  of  the
Liquidation Trust Administrator: (1) the cancellation of instruments and cquity sccurities and
related oblipations; {m)the creation of the Professional lice Escrow Account; (n) the
mainicnance of Cavses ol Actions and the prescrvation of all Causes of Action not expressly
scllled or released; (o) the release ol all Interests, mortpages, deeds of trust, licns, or other
sceurity intercsts against the property of any Hstate; and (p) the general authority for all corporale
action necessary to cffectuate the Plan. Aceordingly, the requirements of section 1123(a}5) of
the Bankrapley Code are satisfied.
(vi) Bection 1123(a)(0) — Voting Power of Lquity Sccuritics

W. Section 1123{(a)(6) of the Bankruptey Code s inapplicable to these Chapter 11
Cascs because, amonyg other things, the Deblors are nol issuing any sceurities under the Plan. On
the Ellective Dalte, all seeurities pertaining Lo the Deblors will be cancelled.

{vii) Section 1123(a}(7) — The Appoiniment of a Successor to the Debtors

X. The Plan complics with section 1123(a)(7) of the Bankruptcy Code, reg,m;diug the
sclection of individuals to administer debts, because the scleetion of the Plan Administrator and
the Liquidation Trust Admanistrator has boen accomnplished in a fail_‘ and rcasonable manner,
consistent with public policy. Accordingly, the requirements of scction 1123(a)(7) of the

Buankruptey Code have been satisfied.
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(M Scction 1123(h) — Discretionary Contents of the Plan

Y. The Plan contains vanious provisions thal may be constroed as diserctionary but
are nol required for Conlirmation under the Bankruptcy Code.  As set forth below, such
discretionary provisions comply with section 1123¢(h) ol the Bankruptey Code and arc not
meonsisient with the applicable provisions of the Bankruptey Code.  As a resvlt, the
requirements of section 1123(b) of the Bankruptey Code are satisfied,

(i) Section T123(b)1) and 1123(b}2) — Unimpaired Claims and
Exceutory Contracts and Unexpired Leases

. Pursuant o section TI23(h)(1) and (b}2) of the Bankruptey Code, respectively,
Article 1T of the Plan impatrs or leaves ummpaired, as the case may be, each Class of Claims and
[nterests. Fuether, Article V ofthe Plan providcs for the assumption, assumption and assignment,
or tejection of the Executory Contracts and Unexpired Leases of the Debtors not previously
assumed, assumed and assigned, or rejected pursuant to section 363 of the Bankruptey Code and
applicable orders of the Court,

(ii) Section F123(h)(3) - Scitlement, Releases, Excelpation, Injunction,
and Preservation of Claims and Causes of Action

AA. Compromisc and Scttlement.  Pursuant to Bankruptey Rule 9019 and scction 363
of the Bankruptey Code and in consideration for the distributions and other benefits provided
under the Plan, the compromise and settlament provisions of the Pﬁm constitule a good faith
compromise of all Claims, Interests, or Causes of Action relating to the contractual, legal, and
subordination rights that a Holder of a Claim or Interest may have with respect to any
Allowed Claim or any distribution to be made on account of such an Allowed Claim. The

compromise and settlement of such Claims, Intcrests, or Causes of Action embadied in the Plan
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15 1t the bust imerests of the Debtors, their Estates, and all Holders of Claims and Interests, and is
fair, equitable, and reasonable.

BB.  The global settlement between the Credilors” Committee, the Prepetition Londcrs,
and the Prepetition Agent upon which the Plan i premised, including Lhe scittements with
respect to the allocation of the Post-Consunimation and Liquidation Trust Assels as sot forth in
Article IV of the Plan and the Plan Supplement is fair, equitable, and reasonable, and complies
with the applicable lepal standard set forth in Bankruptey Rule 9019,

CC. All settlements and compromiscs of Claims, Inlerests, or Causes of Action of non-
Debtor entitios that are embodied in tf:c Plan arc cflective and binding on cach Holder ot a Claim
amd Interest who may have standing Lo assert such Claims, Tnterests, or Causes of Action, and any
‘such llolder of a Claim or Interest is forever barred from asserting such Claims, Interests, or
Canses of Action afler the Effective Date.

DD.  Releases by the Debtors. The release provisions described in Article VIH.C of the

Plan (the “Debtor Releases™ are essential to the Plan and represent a valid exercise ol the
Debtors’ business judpment. The Debtor Releases arc: (a) in exchange for pood and valuable
consideration provided by Lhe Released Partics: (b) & good [aith scitlemnent and compromise of
the Causes of Action released by the Deblor Releases; (€) in the best interests of the Debtors and
alt Holders of Claims; (d) fair, equitable, and reasonable; (e} given and made aller due notice and
opportunity for hearing; and (f) a bar against any of the Debtors or any ilolder of a Claim or
Interest that would have been legally entitled (o assert any Cause of Action on behalf of any of
the Debtors or any of the Estates from asserting any Cause of Action relcased pursuant to the

Pebtor Releascs against any ol the Released Partics.
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